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Joint Standing Committee on the Corruption and Crime Commission — Eighth Report — 
Unlawful detention in public hospitals: Parliamentary inspector’s report 

Resumed from 30 March. 
Motion 

Hon Dr STEVE THOMAS: I move — 
That the report be noted. 

This report is the second in a series of two that came about from an investigation by the Parliamentary Inspector 
of the Corruption and Crime Commission. Members might remember that the first report related to whether 
a contractor could be considered a public officer for the purposes of the Corruption, Crime and Misconduct Act 2003 
because the CCC is restricted to operating in the public sector, not the private sector. In this case, a couple of 
security guards at the Albany Health Campus detained against his will an 84-year-old patient who did not want to be 
restrained in the hospital and was trying to go outside and meet up with his wife. There was a question mark about 
whether the security guards were guilty of misconduct because they used excessive force, which was dealt with in 
the parliamentary inspector’s first report that we considered and passed through this house earlier in the year. The 
government is looking at that process and will be part of the review of the CCC act when it eventually arrives in 
the fullness of time. 
A second report came out of the same incident. It addressed the very specific question: can a doctor or a hospital 
restrain and prevent a voluntary patient from leaving? It might come as some surprise to the medical profession to 
find out that they may not; in fact, patients retain a sovereignty over their own person, which we would think 
would be a fairly simple and obvious point, but that is lost on some members of the medical profession. Hopefully, 
most of it is done in enthusiasm to prevent people from damaging themselves. It is the case that a patient has the 
right in almost every circumstance to remove themselves from treatment and to remove themselves from a hospital. 
There are exceptions to that rule that revolve around the Mental Health Act 2014. A person may be sectioned. 
It is quite clear from the report of the parliamentary inspector that every person retains that right. I refer members 
to page 9 of the report of the parliamentary inspector. Without going into a huge amount of detail, I jump to the 
conclusion in paragraph 3, which states — 

There are some instances when a person may be detained in hospital against their will in Western Australia, 
such as where they are an involuntary patient pursuant to the Mental Health Act 2014 or the subject of 
a hospital order made under the Criminal Law (Mentally Impaired Accused) Act 1996. 
However, unless such circumstances apply, a person who presents at or is conveyed to a hospital, who is 
not under arrest or subject to a court order, is under no obligation to stay there. 

There was a reference case involving Mr Lyndon Smith, who became intoxicated and was admitted to hospital in 
2021 and ultimately charged. A ruling came out before Her Honour, District Court Judge Black, in 2022. Mr Smith 
wanted to walk outside to have a cigarette, which is slightly different from walking outside and meeting with one’s 
wife. The reason is not relevant. Justice Black ruled — 

Mr Smith was allowed to walk out. No one had the right to lay a hand on him, and no one had the right 
to detain him … he should have been allowed to leave. 

That is pretty straightforward and pretty forthright. I think the issue occurs because many members of the medical 
profession are under the belief that they have the power to stop and restrain. It needs to be reinforced that they most 
certainly do not. In this instance, we have a government report that members should perhaps note. The government 
response was tabled on 8 August 2023. It is tabled paper 2360. The Minister for Health responded to the committee 
and pleasingly took up this case and has made a change. This is a direct quote from that report from the Minister 
for Health — 

Following the tabling of the PICCC report, the Acting Director General of the Department of Health 
wrote to all Health Service Provider … Chief Executives, making it clear that detaining any person in 
hospital against their will is only lawful in very limited circumstances, and that unless those very narrow 
circumstances apply, a person who presents to hospital is at liberty to discharge themselves. 

The letter went on to provide more information, but that is a good start and might come as a surprise to many in 
the medical profession. The minister is starting to put in a new set of policies and procedures. Further in the response, 
the minister said — 

The Director General of the Department of Health, as System Manager, will develop a Mandatory Policy on 
restrictive practices which will address both restraint and detention of patients in non-mental health settings. 

There will be a mandatory policy. I suspect that restrictive practices will be limited to self-defence. It goes on — 
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This policy will include an escalation pathway and support for junior clinicians and security staff, with 
senior staff oversight, in complex situations where detention and/or restraint might be contemplated. 

Restraint will be allowed in a very limited number of occasions, but they will exist. Further in this response, 
paragraph (b) states — 

The Chief Psychiatrist has established a Working Group to develop a consistent education package for 
staff across the WA health system in relation to the appropriate use of detention and restraint in 
non-authorised settings. 

The outcome of that is an acceptance that no hospital outside of that small set of circumstances around mental 
health and ultimately personal safety has the capacity to restrain a patient. If a patient decides they no longer want 
to be treated, as was put to the committee in one setting, even if the tubes are basically already in the patient’s body, 
they still have the power to walk out at their own cognisance and discretion. That is a very important message that 
needs to be passed around to the health services in general. I understand that doctors and nurses are there to assist 
in the health sector and try to save lives, but they do not have the power to override one’s personal decision-making 
processes. I think we need to make sure that that message is out there in the public. This is an extremely important 
and relevant report. Sometimes the small, simple reports that deal with a specific issue are of the greatest value, and 
this is one of those reports. 
Interestingly, the person who wanted to exit Albany Health Campus at that time—I will not name him—contacted 
me as his local member of Parliament. Of course, the problem at that point was that, as deputy chair of the oversight 
committee, there was not much I could do because the case was being investigated by the Corruption and Crime 
Commission. The CCC probably did not take that investigation to its full extent, which is why it was reviewed 
by the Parliamentary Inspector of the Corruption and Crime Commission, whose job is to look at such cases when 
he gets a complaint that a report to the CCC has not been finalised to the satisfaction of the person who sent the 
complaint. In this case, the parliamentary inspector did his job. He identified that a right in law had been breached 
and that changes needed to occur to prevent that from happening again. That says to me that, although it is imperfect, 
the system often works. In this case it worked; the parliamentary inspector delivered this report and it came to 
the Joint Standing Committee on the Corruption and Crime Commission, which endorsed it and had it tabled in 
Parliament. The committee, under the normal processes, sent the report to the government for response and a response 
came back accepting the need for change. That started the process for instigating change. 
I think everyone can accept some kudos in this case; it was a good outcome. There is obviously an issue when 
hospitals try to prevent people from hurting and damaging themselves by leaving hospital when they probably 
should not, but no-one has the power to prevent them from doing so. This report reinforces that fact. 
Hon KLARA ANDRIC: My agreement from this morning with Hon Dr Steve Thomas continues; we walked in 
and had our hearing with the Parliamentary Inspector of the Corruption and Crime Commission this morning and 
walked out from it quite pleased with ourselves and the outcomes of the discussions we had in response to the 
parliamentary inspector and the great work he has done. The eighth report of the Joint Standing Committee on the 
Corruption and Crime Commission outlines the great work that Matthew Zilko, SC, and his adviser Sarah Burnside 
have been doing. 
The committee’s eighth report is titled Unlawful detention in public hospitals: Parliamentary inspector’s report, 
and it is basically an update on the operation of the Corruption, Crime and Misconduct Act 2003. The committee’s 
fourth report, The definition of ‘Public Officer’ in the Corruption, Crime and Misconduct Act 2003, was attached 
to the eighth report. After consideration of both those reports, the parliamentary inspector alerted the Parliament 
to the case referred to earlier by Hon Dr Steve Thomas of an unlawful detention at a public hospital and the recent 
District Court ruling on that matter. 
The parliamentary inspector also suggested—respectfully, I should say—that there is a need to ensure that 
hospital staff are appropriately briefed on the state of the law to avoid incidents like this in future. As I said to 
Hon Dr Steve Thomas this morning, I also was not quite aware that there is absolutely no legal right to detain in 
a hospital someone who has been admitted voluntarily. There are two exceptions that I imagine do not happen very 
often, but there are misconceptions out there—I think this is what the honourable member alluded to earlier—amongst 
both the general public and possibly the medical bodies. Certainly I thought there was a law applicable to people 
who are admitted to hospitals and the processes that are followed before they are discharged. That clarification is 
very important. I agree with the parliamentary inspector and Hon Dr Steve Thomas that this is probably something 
we need to make people more aware of, particularly those working in the medical field. I am sure there are plenty 
of people who work in the field who were not aware of that. 

The suggestions made by the parliamentary inspector in relation to the incidents highlighted in this report are quite 
reasonable. I want to talk a bit about the unlawful detention cases, two of which we already talked about earlier 
today. Patients can be detained in public hospitals in two circumstances under Western Australian law; they relate 
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to the Mental Health Act 2014 and the Criminal Law (Mentally Impaired Accused) Act 1996. Just to clarify, those 
pieces of legislation make provision for the only two circumstances in which a patient can be detained in a public 
hospital. Should a patient not qualify for treatment under either of those circumstances, they are under no legal 
obligation to remain in hospital. 

In the case considered by the eighth report, the patient advised staff that he intended to walk outside to have 
a cigarette, which is not a very good reason, but each to their own. In response, the staff called a code black as a means 
of preventing the patient from leaving the hospital. Five security guards went outside and attempted to bring the 
patient back inside; this resulted in an altercation and the patient being charged with grievous bodily harm to 
a member of hospital staff. I quote from the report — 

Her Honour Judge Linda Black ruled that none of the hospital staff, including doctors, nurses and security 
personnel, had any legal right to prevent the patient from leaving the hospital … 

The parliamentary inspector accepts that the staff involved were unaware that they did not have the right to detain 
the patient and he genuinely believes that it was a sincere attempt to justify what had occurred. It is that lack of 
awareness that prompted the parliamentary inspector to bring this issue to the attention of the government and 
hospital staff. 

I take this opportunity to outline to members that the Minister for Health; Mental Health, Hon Amber-Jade Sanderson, 
did the right thing by the committee and provided a fantastic response to everything that has been done to address 
these issues. I also note the parliamentary inspector’s praise for Minister Sanderson and the government’s very 
swift response in addressing these quite important issues for hospitals. I am pleased to see that the government is 
implementing policies and procedures to address this. Members can also obtain a copy of the minister’s letter that 
outlines in detail the key activities the government is undertaking to ensure that this does not happen again, including 
educational packages and the like for staff across the WA health system. If any members want more information 
about those educational packages and the government’s response to this issue, it is available. 

I also take the opportunity to thank the Parliamentary Inspector of the Corruption and Crime Commission and his 
staff for the great work that went on between the Corruption and Crime Commission, the inspector’s office and 
the departments involved in this issue. 

Going back to the fourth report and the subsequent report of the parliamentary inspector that led to the eighth report, 
there is another important issue. Looking at the time, I will probably have to leave that for the next time I speak 
on this report. That report highlighted that the consideration of the statutory definition of “public officer” arose as 
a result of this case, particularly with regard to the security officers who detained the patient at the time and whether, 
as contractors, they could be seen to be public officers and fall within the remit of the Corruption and Crime 
Commission. I understand that the Attorney General is working with the Department of Justice on this during its 
consideration of updates to the Corruption, Crime and Misconduct Act. I look forward to more information on that. 

Hon NICK GOIRAN: In January this year, the Department of Health was asked about the implications of the 
case that honourable members have been speaking about this afternoon, and whether it had any concerns about 
Judge Black’s comments. To quote the words of the department’s spokesperson, as reported in an article dated 
21 January this year on ABC online news — 

“We take the safety and wellbeing of all those working in the WA health system very seriously, and 
appreciate that security officers do sometimes face challenging situations. 

“Equally important is the safety and wellbeing of our patients.” 

In light of that entirely inadequate response from the spokesperson for the health department in January this year, 
it is no wonder that the Parliamentary Inspector of the Corruption and Crime Commission felt it necessary to produce 
his sequel report. It is a very good report, and I commend the parliamentary inspector and his office for their diligence 
in following up this matter. It is a sequel, of course, because in February last year, Matthew Zilko, SC, had prepared 
a report on the definition of “public officer”. In that report, he dealt with the situation of an 84-year-old man at 
Albany hospital who claimed that he had had unnecessary force applied to him by security officers when he left 
the ward, purportedly to meet his wife in another part of the hospital. In accordance with that first report, the security 
guards provided statements in which they alleged that the complainant had behaved in an aggressive manner and 
was restrained only after he had punched one of the guards in the head. The Corruption and Crime Commission 
determined that it was not possible, in its view, to corroborate the complainant’s version of events. This led to the 
parliamentary inspector being sufficiently concerned about the Corruption and Crime Commission’s procedures 
that he produced his first report last year. He was particularly concerned that the assessing officers of the 
Corruption and Crime Commission had not sought to determine whether the complainant had been unlawfully 
deprived of his liberty, contrary to section 333 of the Criminal Code.  
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As a result, the parliamentary inspector wrote to the commission in May 2021 setting out his concerns. He concluded 
that if there was no law that permitted the hospital or its security guards to detain the complainant and physically 
compel him to remain in a particular room of the hospital’s choosing, there had been not only a breach of section 333 
of the Criminal Code, but also an assault in the commission of that offence, and that such behaviour by the staff 
or contractors of the hospital would be very serious misconduct. Thereafter, the Corruption and Crime Commission 
concluded that it could not be established that the security officers were public officers at the relevant time. It 
obtained internal legal advice and sought further information from the WA Country Health Service, and ultimately 
concluded that on the basis of the limited information available to the Corruption and Crime Commission, the 
security officers were not to be considered public officers. 

The commissioner observed at the time that the current definition of “public officer” has not evolved to recognise 
the increasing use within the public sector of varying employment arrangements that are outside the traditional 
permanency of employment in the sector. The parliamentary inspector produced the first of his reports last year 
to highlight this problem and draw it to the attention of the Parliament through the Joint Standing Committee on 
the Corruption and Crime Commission. In fact, he made a recommendation that the Attorney General direct the 
Department of Justice, in its review of the Corruption, Crime and Misconduct Act, to consider whether legislative 
change is required. Whether that recommendation came originally from him or was subsequently made by the 
Joint Standing Committee on the Corruption and Crime Commission, the situation is that the definition of 
“public officer” remains the same to this day. It would be useful to get an update from someone within government 
as to whether that will be changing any time soon, given that we now have this sequel report before us. 

The report prepared by the parliamentary inspector in February this year was attached to the eighth report by the 
Joint Standing Committee on the Corruption and Crime Commission that was tabled the following month. Members 
who have had the opportunity to further consider this matter and the case that the Leader of the Opposition drew 
to our attention in which District Court Judge Black made a number of pertinent remarks will realise that there is 
tension between two important principles—the principle of duty of care and the principle of the right to refuse 
treatment. Those two important principles are held in tension from time to time. It is obviously the case that hospitals 
are not prisons designed to keep people against their will, but, equally, I think we can empathise with staff who 
might feel a desire to err on the side of caution, particularly because they might feel that they will not be indemnified 
and that some form of litigation might be taken against them or, as one of the articles refers to, they might be terrified 
of being thrown under the bus. It is obviously the case that people are free to leave unless they are not competent 
to make a decision, in which case a number of legislative instruments come into play. Detaining people who do 
not fit that criteria is not justified by law. No-one should be detained against their will without due process or just 
cause. The challenge, of course, is to make sure that those who find themselves in that situation, whether they be 
doctors, nurses, security guards or others, are familiar with their obligations under the law, always remembering 
the important principle of informed consent. Otherwise, we will find ourselves in a situation, as we have here, in 
which there has been unlawful detention. 

As well as a member of government informing the chamber at this time of the current plans for changing this 
definition of “public officer”, it may also be useful for a member of government to inform us whether any civil 
case has been taken out as a result of this unlawful detention episode. If it is indeed the case, as it appears here, 
that this man who was at one stage before the District Court on some criminal charges was then allowed to leave 
following a decision by the jury of not guilty, given all the circumstances, and the comments made by Her Honour 
Judge Black and the Parliamentary Inspector of the Corruption and Crime Commission, one wonders whether a civil 
case has indeed been taken. What is the cost to the taxpayer now as a result of this fundamental misunderstanding 
of the law a couple of years ago? It would be good if someone within government could provide an update on that. 
In addition, the Leader of the Opposition has drawn to our attention that the Minister for Health has said that the 
director general of the Department of Health, the system manager, will develop a mandatory policy on restrictive 
practices that will address both restraint and detention of patients in non–mental health settings. Has it happened? 
It is one thing for the Minister for Health to say this; it is another thing for it to occur. 

Consideration of report postponed, pursuant to standing orders. 

Progress reported and leave granted to sit again, pursuant to standing orders. 
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